GLOUCESTERSHIRE HOSPITALS NHS FOUNDATION TRUST

Main Board – January 2011 
Equality Act 2010 – An Update
1. Background
In October 2010, the Director of Human Resources and Organisational Development updated the Board regarding the introduction of the Equality Act 2010, the accompanying Public Sector Equality Duty and the implications for the Trust.

In brief, in addition to extending the range of protected characteristics against discrimination and redefining classes of discrimination, the legislation introduced three ‘General Duties’ and three ‘Specific Duties’ for organisations.  The General Duties, as set out in section 149 of the Act, require organisations to;

· Eliminate unlawful discrimination, harassment and victimization

· Advance equality of opportunity between different groups

· Foster good relations between different groups.

The Specific Duties set out in the Act require organisations to;

· Be ‘Transparent’ in terms of the data they publish relating both to their workforces and to the services they provide, bringing decision making ‘into the daylight’. 

· ‘Engage’ with individuals from the various protected groups, both in terms of patients and staff. 

· To set equality outcome objectives (in conjunction with stakeholders), informed by the evidence and data they publish. It is expected that such objectives would be specific, relevant and above all measurable. 

The Director of Human Resources and Organisational Development updated the Board on progress made to date in developing the Trust Action Plan and Single Equality Scheme and received approval to establish a Trust Equality Steering Group and to contribute to the consultation on the Public Sector Equality Duty.

2. Update on progress/actions post October Board meeting
a. Establishing the Trust Equality Steering Committee

Recognising the impact of the legislation not only on employment issues, but also on service design and the patient experience, the composition of the committee includes the Director of Human Resources and Organisational Development, the Head of Patient Experience, the Director of Clinical Strategy, a non-Executive Director, a Staff Governor, a Public Governor and a Staff Side Chair. Others will be invited to join the committee or to various short life working groups, dependent upon the programme of work agreed by the committee. At its first meeting the committee made a very clear commitment to the principles of inclusivity and engagement. Terms of Reference for the group are included in Appendix A.

b.
Creating awareness of the Act amongst Trust Managers    

A number of sessions have been run for senior managers advising on the legislation and its main impact on the Trust. To date, these have been primarily delivered by HR staff and have focused mainly on employment issues.

c.
Participating in the Consultation on the Public Sector Equality Duty

Having sought input from Board members, a meeting was held between the Directors of Human Resources, Clinical Strategy and the Head of Patient Experience to frame our response (Appendix B). This was submitted to the South West SHA to enable a collective response to be issued on behalf of the SHA.   Our comments were supportive of the general aims of the legislation in terms of helping to reinforce these activities into the mainstream, with concerns expressed regarding the lack of prescription on data gathering and engagement, the difficulties of gathering some of the data regarding individuals with protected characteristics as well as the relatively short timeframes between the proposed publication of government responses to the consultation and the requirement to implement.

d. 
Align with colleagues in the South West on the development of an Equality Delivery System (EDS) 
Proposals were received from the South West SHA Equality and Human Rights Network regarding the development of an Equality Delivery System. The Associate Director of Human Resources attended a meeting of the network at which these proposals were outlined, in addition to proposals that elements of the work would be taken into more local ‘clusters’.  A broad outline of proposed activity and timelines is provided in Appendix C and the Equality Steering Committee agreed to continue to support this developing framework.

3. Recent Events/developments 

a. Results of SHA web audit

We have been provisionally advised of the results of the 2010 SHA ‘web audit’ into our compliance with existing legislation.

The audit criteria were as follows:

 separate equality schemes for race equality, disability equality and gender equality or a single equality scheme that makes explicit reference to race, disability and gender, published on the trust web site covering a three year period until March 2011; 

 published outcomes of equality impact assessments;

 employment data by ethnicity/ gender and disability (a coverage of at least 5 published categories out of 10).

The draft findings found us in compliance with all current (pre-Equality Act 2010) legislation. Whilst there remains significant work to be done in terms of the developing legislation, this is a marked improvement on the previous year where only one of the 3 assessed criteria were positively assessed.

b. Results of Consultation on the Public Sector Equality Duty 

Having closed the consultation on November 10th 2010, the Government published its findings and response on January 13th, 2010. In total 29 ‘health bodies’ responded representing 8% of respondents. The consultation was primarily a qualitative and not quantitative exercise and the responses reflect officials’ analysis of respondent’s answers.

Several changes have been made to the regulations as a result. The main changes cover four key areas. The regulations have been strengthened to ensure that: 

· public authorities publish sufficient information to show that they have complied with the general duty; 

· public authorities report on their engagement with interested parties, with a particular steer that they should engage in relation to setting their equality objectives; and 

· publication of information includes evidence of the analysis that the organisation carried out to assess the effect of its policies and practices on equality – a stronger steer away from formulaic and process-driven impact assessments, towards genuine consideration of the issues. 

· Adjustments have also been made to the transitional arrangements to give public authorities a reasonable period from the commencement of the specific duties to prepare and start publishing relevant data. 

These responses as yet have not been considered by the Trust Equality Steering Committee but have been circulated for consideration and comment. The full results of the consultation can be accessed at; 
Http://www.equalities.gov.uk/equality_act_2010/public_sector_equality_duty.aspx
The consultation points respondents to further more detailed requirements on the Equality and Human Rights Commission website.
4. Next steps for the Trust

Given the short time-lines between the publication of the consultation response and the requirement to comply with both the general and specific duties of the legislation, the Trust Equality Steering Committee have set out the following key work streams;

a. Communications/Education

To ensure that awareness is raised to an appropriate level, the current ‘presentation’ to managers will be refocused to increase the service design and patient context and will be co-delivered by the HR and Patient Experience teams with operational managers involved as appropriate. Beyond these high level briefings which will seek to include all managers over time, consideration will need to be given to the educational support required beyond our current e-learning package. 

The Human Resources and Organisational Development Director will also utilise communication vehicles such as ‘Outline’ and ‘Involve’ to raise and maintain the profile.

b. Equality Delivery System
We will continue to align with our colleagues across the South West health community and specifically in the local cluster groups and in particular to confirm the collective understanding of the responses to the consultation on the public sector equality duty. The local cluster groups in particular will enable a community approach (where appropriate) to the development of local objectives.
c. Data

Current interpretation suggests that healthcare organisations need to be ready to publish relevant data from July onwards and ‘no less than’ annually from this point. In addition to the alignment work within the South West, a distinct work stream will be set up (resource currently being identified) to review the latest guidance emanating both from the consultation responses and the more detailed guidance recently updated by the EHRC. It will then be necessary to create a gap analysis concerning current data collected and published and that required under the legislation. 
d. Engagement/Consultation

This stream is closely aligned to the collection and publishing of data. Again, a detailed review of both the consultation responses and the EHRC guidance will take place, in addition to the creation of a gap analysis. The Steering Committee has embraced the principles of inclusivity in terms of consultation however the practical steps in moving from the current system of ‘Equality Impact Assessments’ to one of ‘Analysis of the Impacts on Equality’ will require scoping (resource identified as above).

e. Single Equality Scheme

Although the legislation has not been prescriptive and places less emphasis on the development of policies than it does on outcomes, the Steering Committee has confirmed its’ desire to articulate adherence to both complying with and advancing the principles of equality through a single scheme. The emphasis has changed however from a comprehensive, exceptionally detailed policy document to a simpler statement of intent covering the key principles, but linking more directly to the outcomes required through the development of the Equality Delivery System. Following the publication of the consultation guidance, the Associate Director of Human Resources is reviewing the current draft Single Equality Scheme for further amendments, prior to consultation.
5. Summary

The developing legislation is consistent with other current policy steers in focusing upon outcomes with limited prescription on how those outcomes are achieved. It is also consistent with the Stakeholder Engagement Strategy developed by the Trust, however there remain some very practical issues to address in terms of accessing and publishing relevant data (particularly concerning those with ‘protected characteristics’), which in turn  will inform the engagement and consultation process required in policy and service development. The workstreams referred to above are designed to be address these practical issues and will be closely managed by the Equality Steering Group.
6. Recommendations

The Board is asked to;

1. Note the outcome of the consultation into the Public Sector E
quality Duty

2. Note the progress/actions since the last Board report in October 2010

3. Endorse the ‘next steps’ as priorities (or reset), receiving a further update on progress in April 2011.

Author and Presenting Director

David Smith

Director of HR and OD

January 2011  

Appendix A

EQUALITY STEERING GROUP

	TERMS OF REFERENCE

	
	

	Policy
	√

	Review of Policy
	√

	Review of Trust Area of Activity
	√

	Operations
	

	Resource Management
	√

	
	

	The aim of the Group is:

1.    To provide a Board-level strategic view of   

        Equality and Diversity issues across all staff                 

        groups in the Trust and in turn to update the     

        Board on the development of issues within this  

        agenda.
2  To ensure Equality and Diversity considerations are embedded in the day to day life of the Trust, whether in terms of service design and delivery, patient care or workforce matters, in accordance with our values, our strategic objectives for patients and staff and our pledges to patients and staff in the NHS Constitution.

3.  To oversee the development, consultation and implementation of the Trust Single Equality Scheme, including the progressing of action plans arising from this implementation.

4. To ensure that the Trust meets its general obligations under the Public Sector Equality Duty of;

· Eliminating discrimination, harassment and victimisation.

· Promoting Equality of Opportunity

· Fostering good relations

5 To ensure that the Trust meets its specific duties under the Public Sector Equality Duty of;

· Transparency and in particular, publishing appropriate data about its performance that enables stakeholders to judge the performance of the Trust with regards to issues of Equality and Diversity.

· Engaging with varied and diverse groups of stakeholders internally and externally and in particular, ensuring that the views of those holding a protected characteristic are sought and considered.

· Developing suitable Equality Objectives having used the published data to consult and identify key areas of improvement.

6 In supporting each of the specific duties listed, as well as the general duties, to migrate from tick-box 'Equality Impact Assessment' approach to one of ‘Analysis of the Effects on Equality’, focusing attention on the quality of analysis and, in particular, the evidence used and engagement undertaken in policy and service development
7 To review and participate in the development of a South West Equality Delivery system with colleagues from the South West SHA

8 To horizon scan for any changes in legislation or outputs from consultation which will help inform the Trust approach.

	Membership & Responsibilities

The group will comprise:

The Director of HR & OD (Chair)

The Director of Clinical Strategy

The Head of Patient Experience 

The Disability Equality Officer

The Associate Director for HR Operations 

The DHRM for Womens and Children

A Joint Chair of Staff Side

A Non Executive Director

A Constituency Governor

Lead Chaplain

TBA

Quorum will be reached if 4 members of the group are present.

It is likely that as workstreams develop, other short life working groups will be developed which will report into the Steering Group. Other staff may be invited to attend specific meetings or agenda items as appropriate.

Frequency of Meetings

Initially monthly, or more frequently as required.  These may be cancelled if there is no business, or additional meetings may be arranged if there is urgent business

Reporting Line

The Group will report to the Trust Management Team.  Notes of its meetings will be circulated to all TMT members.

Submission/Availability of Minutes

Agendas will be circulated by the Chair before the meetings.  Informal decision / action notes will be circulated by the Chair before the next meeting.


Appendix B

CONSULTATION RESPONSE FORM

THE PUBLIC SECTOR EQUALITY DUTY

Promoting equality through transparency – A consultation

	Question 1:     Do you have any comments on our proposals for data reporting?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraph 5.2 to 5.9?



Does the drafting of regulation 2 accurately reflect the aims of the policy?

Please place a cross in the appropriate box

	Yes
	
	No
	
	Not sure
	x


Please explain:
It is far from clear what we are being asked to provide in terms of data, although it is important that there is consistency with the national Outcomes Framework. Whilst we are advised that there is no prescription, within 6.3 there is reference to more practical guidance. This is one area where a greater degree of prescription might be required. The lack of prescription in terms of engagement is also difficult, particularly in terms of those protected characteristics where individuals do not wish to engage on this sole basis. On a positive note, the systematic production of data, accompanied more importantly, by the requirement to do something with it, is an important step in the right direction
	Question 2:     Do you have any comments on our proposals for employment reporting?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.10 to 5.11?



Does the drafting of regulation 2 accurately reflect the aims of the policy?
Please place a cross in the appropriate box

	Yes
	x
	No
	
	Not sure
	


Please explain:
Whilst data will exist regarding some of the protected characteristics, this may require organisations to conduct a data cleanse internally and a mini census of staff. This will require a certain amount of resource. In particular reporting on the distribution of disabled employee’s throughout the organisation will prove exceptionally difficult. It is acknowledged that staff will have a choice in complying, however robust data may take a number of years to collect. However, the capturing and analysis of this data will lead to better planned outcomes, rather than accidental
	Question 3:     Do you have any comments on our proposals for transparency in public service provision?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.12 to 5.14?



Does the drafting of regulation 2 accurately reflect the aims of the policy?
Please place a cross in the appropriate box

	Yes
	x
	No
	
	Not sure
	


Please explain:
The principle is sound, however there is an exceptionally short time frame between the publication of the advice from the EHRC and our need to comply by April 1st. This will force organisations to be timely and accurate with their data, knowing that it can be reproduced without further reference to them in a whole host of subsequent settings. In terms of annual reporting, questions remain as to whether we simply publish data sets or reports which include narrative, analysis and conclusion. Understanding however, whether are first sets of reports are sufficient to deal with the statutory reporting requirements will require more current prescription as early as possible. It will also be interesting to determine the differences in this instance between commissioners and providers and the extent to which commissioners will build this into contracts and the briefs for tendering. Comments on the difficulty gathering of data for particular groupings are crucial in this context. 
	Question 4:     Do you have any comments on our proposals for setting equality objectives to achieve transparency about impact on equality?  Does the drafting of regulation 3 accurately reflect the aims of the policy described in paragraphs 5.15 and 5.16?



Does the drafting of regulation 3 accurately reflect the aims of the policy?
Please place a cross in the appropriate box

	Yes
	x
	No
	
	Not sure
	


Please explain:
It is impossible to argue with the principle of setting objectives. The route to developing objectives is not clear for organisations (hence we welcome the work done by the SHA on the EDS), nor is the weighting and account that will be taken of these by regulators such as the CQC. The development of objectives which have been surfaced by the data and agreed by stakeholders as adding real patient and staff value is a laudable aim, but will lead to some interesting debates.
	Question 5:     Do you have any comments on the changes proposed in Chapter 5 under the section ‘Reducing the burdens on public organisations’?



Please place a cross in the appropriate box

	Yes
	
	No
	


Comments:
It is not immediately obvious how those burdens will be reduced. The principle of freedom to develop appropriate data sets, fully engage and develop equality objectives is welcome. To do this properly however, requires a change in many organisations from ‘compliance’ to ‘activity’. This is a positive move. But it will require significant focus and resource to achieve properly.
	Question 6:     Do you have any comments on our proposals for transition from the existing duties relating to race, disability and gender to the new public sector Equality Duty, as described in paragraphs 6.1 and 6.2?


Please place a cross in the appropriate box

	Yes
	
	No
	


Comments:
As previously mentioned, the timescales are exceptionally tight between the receipt of advice post consultation and the publication of the first data sets. It is still not clear as to who/how it is determined that we are compliant with the duty (other than through the publication of data) by the April date.
 
	Question 7:     We would welcome your views on the proposed list of public bodies for Part 1 and Part 4 of Schedule 19, as described in paragraphs 7.7 to 7.12?



Comments:
What about private sector health care providers who spend part of their time delivering NHS services? Where/how will their compliance/performance be assessed?
	Question 8:     We would welcome your views on the bodies that we do and do not think should be subject to the specific duties, as described in paragraphs 7.13 and 7.14



Comments: None
	Question 9:     Do you have any other comments on the drafting of the Statutory Instrument?  If yes, please explain.



Please place a cross in the appropriate box

	Yes
	
	No
	


Comments: None
	Question 10:     Do you have any evidence or data that you can provide or direct us to which would help us to develop our regulatory impact assessment?



Please place a cross in the appropriate box

	Yes
	
	No
	


Comments: None
	Question 11:     Are you aware of any other benefits resulting from the proposal that have not already been described in the consultation document or the regulatory impact assessment?



Please place a cross in the appropriate box

	Yes
	
	No
	x


If yes, please explain:
	Question 12:     Are there any other comments you would like to make in relation to this consultation that have not already been covered by this form?  If yes, please explain.


Please place a cross in the appropriate box

	Yes
	x
	No
	


Comments:
Generally, this is a helpful piece of legislation which will advance the cause of patients and staff alike. It will force this activity into mainstream activity and sends a clear message of the importance of engagement and inclusivity. There remain however, concerns about data gathering for a number of the protected characteristics and therefore how we would effectively engage. The earlier the results of the consultation can be made public, the better.

THANK YOU FOR YOUR COMMENTS.

Appendix C

Timeline for Equality Delivery System Implementation – 2010 to 2012

	Milestone
	Timeframe

	Finalise Equality Delivery System cluster groupings- consultation for the draft implementation plan
	December 2010

	Regional events as part of the national Equality Delivery System consultation process
	January to April 2011

	Organisations to review current practice – taking into account current equality schemes and action plans
	February 2011

	Equality Delivery System cluster meetings
	March 2011

	Plan engagement with local interests to identify three-five year equality objectives and prioritised actions 
	March 2011

	Engage with local interests to identify three-five year equality objectives and prioritised actions – in conjunction with data/evidence/intelligence
	April – May 2011

	Equality Delivery System cluster meetings
	May 2011

	Three-five year equality objectives drafted and consulted upon
	June 2011
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